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Executive Summary
Hyperscale data centers are arriving faster, larger, and more concentrated than the institutions governing 
electricity systems can keep up with. A single campus can demand as much electricity as a small city, 
reshape infrastructure plans, and trigger investments that may remain in place for decades—all based on 
electricity demand projections that may never fully materialize.

When data center developers overstate projected electricity demand or when projects are abandoned after 
infrastructure is built, the costs often fall on households and businesses that never requested or benefited 
from the investment. Developers are often best positioned to know whether a project will proceed and 
are best able to absorb the consequences if it does not. Yet existing rules can leave them with the least 
exposure to failure while giving them market-based incentives that make their prospects for success as 
favorable as possible.

None of these negative outcomes require bad faith. They happen when growth at this scale and speed 
meets planning, regulatory, and market institutions designed for a slower, more predictable era.
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The third installment of this series, Taming Data Center  Turmoil: A Vision for Data Center Regulation that 
Protects Consumers, identified nine policy elements needed to address these risks. Together, those elements 
answer two fundamental questions: Will the projected electricity demand materialize, and who will bear 
the costs and consequences of the infrastructure built to serve it?

But identifying the right protections is not the same as knowing how to optimally implement them.

States are unlikely to enact all nine elements at once, and they do not begin from the same starting point. 
Some states have immediate policy gaps that leave ratepayers and taxpayers exposed today. Others have 
adopted protections on paper but lack the institutional capacity to independently verify developer claims 
or enforce increasingly complex requirements. Still others have built those foundations and are ready to 
reshape how hyperscale growth interacts with electricity markets and communities.

This installment of Taming Data Center Turmoil offers a more technical assessment of the implementation 
problem — what policies your state should pass most urgently depends on the existing gaps and where 
the state is starting from. This paper offers a practical, step-by-step set of three policy pathways that can 
help guide policymakers in prioritizing their states’ most urgent needs. The first two pathways focus on 
preventing harm to constituents, while the third pathway works to ensure that constituents actively benefit 
from data center buildout. 

https://climatecabineteducation.org/taming-data-center-turmoil/
https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
https://climatecabineteducation.org/taming-data-center-turmoil/
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THREE PATHWAYS: PROTECT THE PUBLIC • BUILD THE CAPACITY TO 
GOVERN • DELIVER DURABLE PUBLIC BENEFITS.
PATHWAY 1: PROTECT THE PUBLIC FROM IMMEDIATE RISKS.
States should start by closing the gaps that let hyperscale developers shift risk onto consumers. The Protect 
pathway includes two foundational protections lawmakers can enact through legislation and executive 
action:

•	 Committed-Capital Requirements (Element 2 in the chart on page 3), which put developer capital 
at risk through bonds, letters of credit, take-or-pay commitments, and other financial protections; and 

•	 Performance-Tied Incentives (Element 9 in the chart on page 3), which condition public subsidies on 
delivery and allow governments to recover benefits when commitments are not met.

Together, these measures create an immediate backstop. Before consumers finance infrastructure or 
taxpayers subsidize development, developers must have meaningful capital at risk themselves.

PATHWAY 2: BUILD THE CAPACITY TO GOVERN HYPERSCALE GROWTH.
Once immediate protections are in place, states must develop the institutional capabilities needed to make 
more sophisticated requirements credible and enforceable. The Build pathway includes policies to require:

•	 Verified Electricity Demand Forecasting (Element 1 in the chart on page 3), which requires indepen-
dent verification of electricity demand projections by a neutral third party;

•	 Cause-and-Pay Interconnection (Element 3 in the chart on page 3), which assigns infrastructure 
costs to the parties that cause them;

•	 On-Call Load Flexibility (Element 5 in the chart on page 3), which coordinates large-load flexibility 
with grid operators; and

•	 Scenario-Based Planning (Element 6 in the chart on page 3), which tests major investments against 
the possibility that projected demand falls short.

PATHWAY 3: DELIVER DURABLE PUBLIC BENEFITS.
Beyond public protections and institutional capacity to enforce them, states should proactively shape 
hyperscale growth to deliver lasting public benefits. The Deliver pathway includes:

•	 Real-Cost Pricing (Element 4 in the chart on page 3), so large loads face prices that reflect the actual 
costs they impose on the system;

•	 New-and-Matched Clean Energy (Element 7 in the chart on page 3), so new demand drives new, 
deliverable clean supply that reduces pollution, grid strain, and costs, rather than driving expensive 
and harmful fossil-fuel lock-in; and

•	 Community-Protective Siting Standards (Element 8 in the chart on page 3), so communities hosting 
hyperscale infrastructure have meaningful protections and participation.

Maximizing public benefits generally depends on first having protections and institutional capacity in 
place, because those foundations are what make benefit-oriented policies administrable and enforceable. 
However, in practice, lawmakers may find that these pathways can not follow a strict chronological 
sequence. Lawmakers may address multiple pathways simultaneously, with the specific combination and 
timing of policies shaped by local conditions, institutional capacity, and policy goals. For example, a state 
may simultaneously repeal unrestricted tax incentives for hyperscale developers (Pathway 1) and require 
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public consultation and development of a Community Benefit Agreement (Pathway 3), which itself includes 
investments in distributed energy resources that serve as elements of a demand response program to create 
load flexibility (Pathway 2). 

Moreover, the implementation of policies within a pathway is not strictly binary. For example, a New and 
Matched Clean Energy requirement (Pathway 3) may phase in over time, or begin by addressing total 
energy consumption and phasing in the real-time matching requirement. Different elements of a pathway 
may therefore be implemented at different stages, while interacting with policies in the other pathways.

The key consideration, therefore, is not the order in which lawmakers adopt policies, but whether they are 
developing a comprehensive policy framework in which the pathways reinforce one another. A patchwork 
approach will necessarily leave gaps, put goals in place without adequate state capacity to ensure they are 
met, and create pressure for exemptions and waivers for the most protective and beneficial policies. For 
this reason, lawmakers should consider all three pathways together and prioritize foundational actions 
that can strengthen the implementation and effectiveness of other policies while recognizing that multiple 
pathways may—and often should—advance concurrently.

The pathways are mutually reinforcing. Verified demand makes financial commitments enforceable and 
provides a credible planning baseline. Institutional capacity makes compliance requirements more than 
paper promises. Siting and infrastructure decisions determine whether later clean-energy requirements 
are physically achievable. Skipping these foundations can leave states with ambitious rules that cannot be 
administered, enforced, or trusted. These relationships do not establish a fixed sequence of implementation; 
rather, they identify dependencies that lawmakers should account for when designing and coordinating 
policies. 

This layered approach to implementation complements the framework’s three policy tests, which help 
lawmakers identify risks at different stages of the project life-cycle: 

•	 Before It’s Approved: Has the project proven its electricity demand and put its own capital at risk?

•	 While It Runs: Does the facility bear the real costs and burdens it imposes?

•	 After the Deal Is Done: Does the facility leave the public better off in the decades that follow?

The implementation pathways answer a different question: What must a state do to put each protection 
in place, and how should it build on those foundations?

This distinction matters because legislative activity is not the same as a completed policy framework. 
A state can adopt measures across all three stages of a data center’s life cycle and still leave its most 
fundamental protections incomplete. Comprehensive coverage is not the same as a completed foundation.

The pathways therefore provide policymakers with a practical framework for identifying policy 
dependencies and implementation priorities. Policymakers should first assess whether the state has 
established enforceable committed-capital requirements and performance-tied incentives with meaningful 
clawbacks under the Protect pathway. Where these foundations are absent, addressing them can strengthen 
the effectiveness and enforceability of subsequent reforms. Policymakers should then consider whether 
the state has, or can build, the independent regulatory capacity needed to implement the Build pathway, 
recognizing that this capacity may also be developed alongside protections and other reforms. These 
institutional foundations can, in turn, support the successful implementation of the more technically and 
institutionally demanding reforms in the Deliver pathway. The pathways need not be implemented in a 
fixed order; rather, policymakers should identify and address the dependencies that determine whether 
particular reforms can be effectively administered, enforced, and achieved.
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Enforcement is a cross-cutting requirement throughout. No policy element should be considered complete 
without a clear answer to these questions: 

•	 Who verifies compliance? 

•	 What penalties make noncompliance more costly than compliance? 

•	 What remedies are available when requirements are violated? 

•	 And can appeals be used to delay implementation indefinitely? 

Without credible verification and consequences, a requirement is a voluntary commitment by another 
name.

The paper also addresses two challenges that extend across all three pathways. First, many of the largest 
hyperscale facilities already operate under legacy agreements. As a result, new requirements that apply 
only prospectively may leave the system’s largest hyperscalers outside the framework. 

States should therefore identify opportunities to apply tighter standards when existing facilities seek 
expansions, new infrastructure, incentive renewals, or other regulatory approvals. Second, states with 
shared state and regional jurisdiction must distinguish between what they can legislate directly and what 
they must pursue through regulatory participation in wholesale-market and transmission proceedings.

The case study of Virginia demonstrates why sequencing matters. Virginia has produced one of the 
country’s most active data center legislative dockets, with proposals and enacted measures touching every 
stage of the framework. But activity hasn’t equaled comprehensive consumer protection. Because the 
Commonwealth still lacks both committed-capital protections and meaningful clawbacks on its largest 
incentive, its largest risks remain unaddressed.

The lesson extends well beyond Virginia. States across the country are responding to hyperscale growth 
with an expanding volume of legislation. The challenge is no longer simply generating proposals. It is 
imposing an order that closes immediate gaps before long-lived infrastructure commitments are made, 
builds the capacity needed to govern increasingly complex requirements, and ultimately ensures that 
hyperscale growth delivers public benefits rather than merely avoiding harm.

The goal is not to force states to choose between attracting data center investment and protecting their 
residents. States with requirements comparable to those outlined here have continued to attract hyperscale 
development. What these policies will change is not necessarily the volume of investment, but rather the 
terms on which that investment occurs.

Protect the public. Build the capacity to govern. Deliver durable public benefits.
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Introduction
The previous installment of Taming Data Center Turmoil,  A Vision for Data Center Regulation that Protects 
Consumers, answered one question: What protections do states need to manage the risks created by 
hyperscale data center growth?

It identified nine policy elements to address those risks, organized around three tests that follow a data 
center through its life:

•	 Before It’s Approved — Has the project proven its electricity demand and put its own capital 
at risk?

•	 While It Runs — Does the facility bear the real costs and burdens it imposes?

•	 After the Deal Is Done — Does the facility leave the public better off in the decades that follow?

Together, these elements form the Hyperscale Framework. They address the central risks that arise 
when electricity demand grows faster, increases in magnitude, and becomes more concentrated than the 
institutions responsible for planning and regulating the system were designed to manage.

https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
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But identifying the right protections is not the same as knowing how to put them in place.

States are unlikely to enact all nine elements at once, and no two states begin from the same position. 
A state’s market structure, regulatory capacity, existing laws, and legislative calendar all shape what is 
achievable now and what must come next. Policymakers therefore face a practical implementation question 
that the earlier framework did not answer:

Where should a state start?

That question matters because legislative activity alone does not create a coherent policy framework. A state 
may enact measures to address different risks across a data center’s life cycle while leaving foundational 
protections incomplete. Conversely, a state may already have important elements in place and be ready to 
focus on the next gap rather than begin again with a comprehensive legislative agenda.

This guide offers a way to distinguish between those situations.

Its purpose is not to ask every state to enact all nine elements at once or to prescribe a single legislative 
package for fundamentally different electricity systems. Instead, it helps policymakers identify their state’s 
current position, determine what is missing, and set the next priority.

The pages that follow answer three practical questions:

1. WHERE DOES YOUR STATE STAND TODAY?
The framework provides a baseline assessment to help determine whether a state should prioritize 
immediate protections, institutional readiness, or more advanced reforms to shape the long-term benefits 
of hyperscale growth.

2. WHAT SHOULD COME NEXT?
The guide identifies the next actions a state should prioritize based on what is already in place and what 
remains incomplete.

3. HOW SHOULD THAT PRIORITY BE ADAPTED TO YOUR MARKET?
The same policy objective may require different legislative and regulatory approaches in different 
electricity systems (e.g., vertically integrated, competitive wholesale, or more fully deregulated). This 
guide therefore pairs the implementation framework with market-specific considerations rather than 
assuming that one institutional model fits every state.

The following framework organizes the nine elements into an implementation sequence that answers 
these questions. It does not replace the three policy tests from the Vision paper. Those tests remain 
the framework for identifying where in a data center’s life cycle a particular protection operates. The 
implementation sequence addresses a different question: what it takes to put that protection into practice 
and what a state should prioritize next.

The goal is straightforward: to help states move from recognizing the risks of hyperscale growth to 
building a coherent response before long-lived infrastructure decisions lock those risks into the electricity 
system.

For states confronting rapid load growth, the question is no longer simply whether action is needed. It is 
where to start and what must come next.
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Protect • Build • Deliver
The nine elements of the Hyperscale Framework answer what protections states need. But implementing 
those protections requires answering a different question: What should come first?

No state begins from the same starting point. Some face immediate gaps that shift private development 
risk onto consumers and taxpayers. Others have enacted important protections but lack the institutional 
capacity to independently verify developer claims or enforce increasingly sophisticated requirements. Still 
others have the necessary foundations in place and are ready to reshape how hyperscale growth interacts 
with electricity markets and communities.

This guide organizes the nine elements around three implementation pathways:

1.	 Protect the public. 

2.	 Build the capacity to govern. 

3.	 Deliver durable public benefits.

Together, these pathways uncover policy interdependencies that must be addressed for any one policy to 
succeed. States that comprehensively address immediate risk reduction and institutional readiness are 
better able to ensure development drives durable public benefits. States that seek to implement durable 
public benefits should therefore focus not only on the policies that directly deliver those benefits but also 
on the underlying factors that may make those policies harder to implement. 

It is important to note that while states may not proceed in a strictly linear manner through the three 
pathways, there is logic to the dependencies among these elements: the effectiveness of later policies rests 
on the conditions set by earlier ones. The pathways may be thought of as akin to elements of a major 
home renovation project for a historic home. An existing building may need upgrades to multiple systems 
– structural systems like foundations and roof beams, functional systems like plumbing and electrical 
wiring, and visible systems like siding, doors, windows, and furnishings may all need significant work. 
Ideally, these issues are addressed from the bottom up, but temporary and partial fixes may be needed 
along the way. Where a home has a broken window and needs foundation repair, it is not necessary to wait 
to do the urgently needed window repair until the foundation repair is complete. 

But if the foundation is not repaired, the window repair may not provide durable long-term benefits, 
should the building collapse. Similarly, where households are suffering from rapidly rising electricity bills, 
immediate temporary rate-relief measures may be appropriate, but only when coupled with actions that 
address the underlying causes of rising energy cost burdens. 

So, too, with the policy pathways provided here. An assessment of the policies in place will reveal where 
gaps and opportunities exist, so policymakers can make strategic decisions about which actions to take in 
concert. If a policymaker wishes to enact penalties for certain types of violations, our framework prompts 
the policymaker to also consider whether sufficient state capacity exists to enforce the penalties, whether 
better planning requirements could reduce the likelihood of violations in the first place, and to address 
these foundational issues rather than only focusing on the visible ones.
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PATHWAY 1: PROTECT THE PUBLIC FROM IMMEDIATE RISKS
The first priority is to close the most consequential gaps that expose the public to the risks of private 
investment decisions. Without these protections, it is much more difficult to achieve the full benefits of 
the other elements of our policy framework, because these protections are needed to ensure the financial 
viability of projects and to place the risk of failure with the developers who have the most to gain from 
a project’s success. The Protect pathway focuses on measures that can be established directly through 
legislation and/or executive action and that put developers’ own capital at risk before consumer dollars. Its 
purpose is straightforward: a developer who asks the public to accommodate extraordinary new demand 
should bear meaningful consequences if that demand does not materialize or if the public benefits used to 
justify the project are not delivered.

This pathway includes:

•	 Committed-Capital Requirements (Element 2), which require developers to put capital at risk through 
mechanisms such as bonds, letters of credit, take-or-pay commitments, and other protections against 
stranded infrastructure costs; and

•	 Performance-Tied Incentives (Element 9), which condition public subsidies on actual delivery and 
allow governments to recover benefits when commitments are not met.

These protections establish a basic principle before more complex reforms are attempted: private 
investment risk should remain with the private actor that creates it, not the public.

PATHWAY 2: BUILD THE CAPACITY TO GOVERN HYPERSCALE GROWTH
Immediate protections are necessary, but they are not sufficient on their own. As hyperscale demand grows, 
states need institutions capable of independently testing developer claims, incorporating uncertainty into 
infrastructure decisions, and enforcing requirements that cannot be administered through legislation 
alone.

The Build pathway develops that institutional foundation. It includes:

•	 Verified Electricity Demand Forecasting (Element 1);

•	 Cause-and-Pay Interconnection (Element 3);

•	 On-Call Load Flexibility (Element 5); and

•	 Scenario-Based Planning (Element 6).

Together, these elements give states the capacity to answer questions that become increasingly important 
as large loads reshape the electricity system: Is the projected demand credible? Who should pay for the 
infrastructure required to serve it? Can the load reduce consumption when the system is under stress? And 
would planned investments still make sense if projected demand falls short?

The Build pathway is where states move from establishing protections to creating the institutional capacity 
needed to make those protections reliable. A requirement that depends on information no public institution 
can independently verify—or compliance no institution can meaningfully enforce—remains vulnerable to 
becoming a paper protection.
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PATHWAY 3: DELIVER DURABLE PUBLIC BENEFITS
Financial protections and the institutional capacity to govern hyperscale growth help ensure the viability 
of a new industry, but it is also necessary to enact policies to ensure that hosting these industrial sites 
delivers durable benefits for communities. This pathway is, in many ways, the most important of the 
three – a person cannot live in a house with no walls, no matter how strong its foundation or how well-
done its plumbing and electrical systems are. So rather than thinking about pathway three as aspirational 
or something to get to “later,” policymakers may wish to begin their thinking here and, by considering 
the types of benefits most important to their community, uncover which protections and institutional 
capacities are also necessary to ensure those benefits materialize.

The Deliver pathway uses the foundation and systems provided by the other pathways to shape market 
and infrastructure decisions so that hyperscale growth produces durable public benefits. It includes:

•	 Real-Cost Pricing (Element 4), so large loads face prices that reflect the actual costs they impose on 
the electricity system;

•	 New-and-Matched Clean Energy (Element 7), so new demand drives new, deliverable clean-energy 
supply rather than fossil-fuel lock-in; and

•	 Community-Protective Siting Standards (Element 8), so communities have meaningful protections 
and participation when hyperscale infrastructure is located near them.

The objective at this stage is not simply to ensure that development does less harm. It is to establish the 
conditions under which extraordinary new demand contributes to a more reliable, cleaner, and more 
equitable electricity system. 

WHY THE ORDER OF DEPENDENCIES MATTERS
Protect, Build, and Deliver are not three parallel tracks. They are an integrated system in which each 
pathway creates conditions that enable the success of the next.

Protect-stage measures reduce immediate exposure while states develop longer-term institutional capacity. 
Build-stage reforms create the verified information, regulatory capability, and enforcement infrastructure 
needed to administer more sophisticated requirements. Deliver-stage reforms then use those foundations 
to reshape how hyperscale facilities interact with markets, infrastructure, and communities.

The dependencies run in both directions across the framework. Verified demand provides the credible 
baseline needed to enforce take-or-pay commitments and test future investments against downside 
scenarios. Institutional capacity makes complex pricing and operational requirements manageable. Siting 
and infrastructure decisions can determine whether new clean-energy supply is physically deliverable.

Neglecting these foundations creates predictable weaknesses. A state that pursues sophisticated market 
reforms without establishing reliable demand verification may build those reforms on projections it cannot 
trust. A state that adopts ambitious requirements without the capacity to verify compliance may create 
protections that exist only on paper. And a state that delays immediate cost-allocation protections while 
building longer-term capacity may leave consumers exposed in the meantime.

The result is a practical pathway from reacting to hyperscale growth to governing it, ensuring that the 
scale of this transformation is matched by an equally ambitious commitment to protecting the public and 
delivering lasting benefits.
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How to Read This Framework
The Taming Data Center Turmoil series presents three ways to organize the same nine policy elements. 
Each method answers a different question.

1.	 WHAT PROTECTIONS 
DOES A STATE NEED?

The nine policy elements are the specific protections in the 
Hyperscale Framework. Together, they address the risks that arise 
when large, concentrated electricity demand outpaces existing 
planning, regulatory, and market institutions.

2.	 WHEN DOES EACH 
PROTECTION 
OPERATE?

The three policy tests follow a data center through its life:

•	 Before It’s Approved — Has the project proven its electricity 
demand and put its own capital at risk?

•	 While It Runs — Does the facility bear the real costs and 
burdens it imposes?

•	 After the Deal Is Done — Does the facility leave the public 
better off over the decades that follow?

The tests show when a protection operates.

3.	 WHAT DOES IT 
TAKE TO PUT EACH 
PROTECTION IN 
PLACE?

This guide organizes the same nine elements into three 
implementation pathways:

•	 Protect — Establish immediate, enforceable protections that 
can be enacted directly through legislation and prevent private 
investment risk from being shifted to ratepayers and taxpay-
ers.

•	 Build — Develop the institutional capacity needed to inde-
pendently verify demand, oversee implementation, and 
enforce increasingly sophisticated protections.

•	 Deliver — Use that foundation to shape markets and infra-
structure decisions so hyperscale growth produces durable 
public benefits, rather than merely avoiding harm.

The pathways show what a state must do to implement a 
protection and what it should build next.

https://climatecabineteducation.org/taming-data-center-turmoil/
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These frameworks are designed to work together. A policy element belongs to one of the three policy tests 
based on when it protects the public. It belongs to an implementation pathway based on what is required 
to put it into practice. These two classifications are independent.

For example, Committed-Capital Requirements operate before a project is approved, while Performance-
Tied Incentives operate after the deal is done. But both belong in the Protect pathway because both can be 
established through direct legislative action and provide immediate protection against private risks being 
shifted onto the public.

Similarly, an implementation pathway may include elements that operate at different points in a data 
center’s lifecycle because they require similar institutional capabilities.

The pathways are ordered by dependency: each supplies conditions the others rely on. They operate 
in a manner similar to structural systems (foundations and beams), functional systems (electrical and 
plumbing), and visible systems (siding, windows, and furnishings) in a home. When building a new home, 
these systems are built in strict order, and, as the next paragraph explains, most states are renovating, not 
building new.

Policy is not enacted in a vacuum – states have existing, if often mismatched or imperfect, regulatory 
environments that hyperscalers are operating within. Rather than building a new home from the ground 
up, the task for most states is more akin to renovating a historic home, in which all three systems require 
substantial work, but all also include elements we wish to preserve. To make matters more complicated, we 
are operating in a fast-moving commercial environment – projects are being built, deals are being made, 
and permits are being issued (or failing to be obtained). It is as if the owners of the home under renovation 
must also live in the home in the midst of the construction. 

In other words, the sequencing presented here reflects an ideal state, but in practice, it is unlikely that any 
state will adhere strictly to it. 

As a result, a state could end up with versions of policies from Pathway 3 before any of the policies from 
Pathway 1 are in place. This is not evidence that Pathway 1 is unnecessary; rather, it points policymakers 
to a gap that, if filled, will strengthen the foundation of existing policies, often multiplying their benefits. 

Foundations – Protect: the base that other policies rest on. Close the most immediate gaps that expose 
ratepayers, taxpayers, and communities to risks created by private development decisions.

Functional Systems – Build: the capacity that more complex requirements depend on to be verified 
and enforced. Establish the independent oversight and regulatory capacity needed to verify information 
and enforce more complex requirements.

Visible Systems – Deliver: the benefit-oriented reforms that rely on both the foundation and the 
functional systems to be achievable. With enforceable protections and institutional capacity in place, 
lawmakers can most effectively reshape market and infrastructure decisions to ensure hyperscale growth 
produces durable public benefits.

Not every state will move through every element at the same pace, and some states will already have 
portions of later-stage capacity in place. The sequence is therefore a decision tool. Its purpose is to help 
each state identify where it stands today, what is missing, and what its next priority should be.

Start with the baseline assessment below to determine whether your state should Protect, Build, or is ready 
to Deliver.
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Table 1. Crosswalk: Pathways, Elements, and the Three Policy Tests

The implementation pathways introduced above — Protect, Build, Deliver — cut across the three policy tests 
in the previous installment in this series. Use this table to see where each element sits in both structures.

IMPLEMENTATION PATHWAY ELEMENT POLICY TEST

Protect E2 — Committed-Capital Requirements Test 1 (Before It’s Approved)

Protect E9 — Performance-Tied Incentives Test 3 (After the Deal Is Done)

Build E1 — Verified Electricity Demand 
Forecasting

Test 1 (Before It’s Approved)

Build E3 — Cause-and-Pay Interconnection Test 1 (Before It’s Approved)

Build E5 — On-Call Load Flexibility Test 2 (While It Runs)

Build E6 — Scenario-Based Planning Test 2 (While It Runs)

Deliver E4 — Real-Cost Pricing Test 2 (While It Runs)

Deliver E7 — New-and-Matched Clean Energy Test 3 (After the Deal Is Done)

Deliver E8 — Community-Protective Siting 
Standards

Test 3 (After the Deal Is Done)

https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
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Where Does Your State Stand 
and What Comes Next?
Check the conditions for each pathway below. The first set of conditions your state does not yet meet 
identifies the dependency your next action should resolve — even if your ultimate goal lies in a later pathway.

1. PROTECT 
Your priority is Protect if your state lacks either of the following:

•	 Committed-Capital Requirements (Element 2) that require hyperscale developers to post bonds or 
letters of credit against dedicated infrastructure costs; and

•	 Performance-Tied Incentives (Element 9) with a meaningful clawback mechanism that lets the state 
recover incentive benefits when commitments are not met.

If either protection is missing — or exists without an enforceable clawback — Protect is your immediate 
priority, regardless of market structure or the length of your legislative session. These protections can 
be enacted directly through legislation and/or executive action, putting developer capital at risk before 
consumer dollars. In some states, it will be necessary to repeal incentive policies that take the state in the 
wrong direction, such as unconditional tax abatements for data center developers, before enacting either of 
these priorities. Complete this gate in order to reduce your state’s exposure to direct financial liability and 
the risk that developers do not follow through on voluntary commitments.
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2. BUILD 
With Protect foundations in place, your state should pursue Build pathway policies. These policies ensure 
your state has the necessary institutional capacity to govern hyperscale growth in a manner that does not 
disrupt systemwide electricity reliability and affordability.

The first Build task is verification capacity: your PUC needs the staffing and budget to independently 
verify developer electricity-demand forecasts (Element 1), or a credible plan to secure that funding this 
session. Because the other Build elements depend on it, that capacity is where the pathway begins. The 
Build pathway is complete when:

•	 Verified Electricity Demand Forecasting (Element 1) is producing verified demand baselines;

•	 Scenario-Based Planning (Element 6) is integrated into planning;

•	 Cause-and-Pay Interconnection (Element 3) assigns grid-upgrade costs to the customer driving them;

•	 On-Call Load Flexibility (Element 5) protocols are coordinated with your grid operator; and

•	 Your PUC has demonstrated the capacity to administer complex rate structures.

3. DELIVER 
You reach this gate only if both your Protect and Build foundations are already in place. Your state is ready 
for Deliver when all of the following are operational:

When these are in place, your state is ready to maximize the benefits associated with electricity load growth 
by enacting policies in the Deliver pathway.  These policy elements reshape market and infrastructure 
decisions through:

•	 Real-Cost Pricing (Element 4), 

•	 New-and-Matched Clean Energy (Element 7), and 

•	 Community-Protective Siting Standards (Element 8) so that hyperscale growth creates lasting public 
benefits rather than merely avoiding harm.
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Enforcement:  
A Cross-Cutting Requirement
Every element in this framework depends on enforcement to function. A take-or-pay contract with no 
penalty for non-payment is not meaningfully different from a voluntary commitment. A demand-response 
enrollment requirement with no consequences for failing to curtail does not protect the grid. Transparent 
public review is meaningless without the verification and penalty mechanisms described here.

Before any element can be considered fully implemented, four enforcement questions must be answered in 
the enabling legislation or PUC rulemaking:

•	 What is the verification mechanism? Who confirms that a developer is meeting its commitments, 
on what schedule, and using what data sources? Independent verification — by the PUC, a designated 
third party, or an independent office — is significantly more reliable than self-reporting.

•	 What are the penalties for non-compliance? Penalties should be calibrated to exceed the cost of 
non-compliance; otherwise, rational actors will simply pay them. A penalty for a demand-response 
failure, for example, should exceed the value of the load the facility failed to curtail.

•	 What remedies are available to ratepayers when requirements are violated? Legislation and/or 
executive action provisions that give ratepayer advocates standing and compensation to intervene in 
enforcement proceedings are more durable than agency discretion alone.

•	 What is the appeals process, and does it allow developers to delay compliance while appeals 
are pending? Open-ended appeals processes are a common mechanism for effectively nullifying 
requirements that are valid on their face.

Answer these questions explicitly. Rather than assuming that existing utility-regulation enforcement 
mechanisms are adequate, note that most were designed for investor-owned utilities operating under 
long-term rate cases, not for the rapid-cycle, developer-driven dynamics that characterize hyperscale 
interconnection.
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CASE STUDY

An Implementation Pathway  
for Virginia
This case study continues the portfolio evaluation, Evaluating a Legislative Portfolio — Virginia’s 2025–
2026 Data Center Docket in Taming Data Center Turmoil: A Vision for Data Center Regulation that Protects 
Consumers (pp. 21–26). The earlier evaluation reviewed Virginia’s docket as a whole and identified gaps 
across the project life cycle. This case study builds on that diagnosis and asks the sequel question: In what 
order should Virginia close them?

VIRGINIA IN BRIEF

Market Structure Vertically integrated and regulated (Dominion Energy Virginia and 
Appalachian Power, overseen by the State Corporation Commission) 
and PJM/RTO members.

Where the 
portfolio 
evaluation left off

Across the 2025 and 2026 sessions, Virginia produced an unusually large 
volume of legislation and, in 2026, enacted several measures that had 
failed the year before. Yet the portfolio remained inconsistent, advancing 
across all three policy tests without fully completing any of them.

Diagnostic entry 
point

The Protect pathway. Even though Virginia’s docket touches every stage 
of the life cycle, the pathway baseline assessment stops it at the first 
gate. The Committed-Capital foundations that could have been achieved 
through direct legislation were never enacted, and the state’s largest 
incentive still lacks a clawback. Under the framework’s Protect • Build • 
Deliver sequence, Virginia is still at the very beginning.

Headline finding The portfolio evaluation concluded that legislative volume is not 
comprehensive coverage. The pathway view sharpens that lesson into a 
sequencing problem: coverage is not completion without the right order. 
This matters because the 2026 session deferred 46 data center bills to 
2027. A loaded docket is already waiting, and without a clear sequencing 
logic, the next round of legislation risks reproducing the same imbalance 
the evaluation identified—addressing individual issues without building 
a complete policy framework.

https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
https://climatecabineteducation.org/wp-content/uploads/2026/07/Climate-Cabinet-Education-2026-A-Vision-For-Data-Center-Regulation-That-Protects-Consumers.pdf
https://www.multistate.us/insider/2026/3/30/virginia-lawmakers-pass-15-data-center-bills-as-tax-exemption-fight-looms
https://www.multistate.us/insider/2026/3/30/virginia-lawmakers-pass-15-data-center-bills-as-tax-exemption-fight-looms
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FROM DIAGNOSIS TO SEQUENCE
Our portfolio evaluation reached three findings, one for each policy test, organized by life-cycle stage 

Before approval — the stage that matters most — Virginia advanced some coverage but left core 
safeguards incomplete. The 2025 bills that would have verified demand, put developer capital at risk, or 
assigned infrastructure costs to the customers driving them nearly all failed. In 2026, Virginia enacted a 
cost-allocation principle, but later amendments made it discretionary and left independent verification 
optional. 

While facilities run, Virginia advanced studies, pilots, and procedural reforms but left core operational 
safeguards incomplete. There was no real-cost pricing, no mandatory curtailment of data centers ahead of 
households, and no downside stress testing, even as regional reliability pressures intensified. 

After the deal is done, Virginia advanced community siting and water-use transparency but left core 
economic protections incomplete. Its multibillion-dollar tax incentive remained disconnected from 
performance, and new demand was still not matched to new clean generation.

Now, with an understanding of the gaps, this case study asks the next logical question: how should Virginia 
prioritize closing those gaps? 

We apply the same findings to the framework’s three implementation pathways — Protect, Build, Deliver — 
which are organized around institutional feasibility and sequenced so that each stage creates the conditions 
for the next.

The two lenses are complementary. The policy tests locate the gap; the pathways determine how to close 
it and what should optimally come first. Applied to Virginia’s 2027 docket, that ordering could make 
the difference between a busy but chaotic legislative session and one that completes a coherent policy 
framework.

VIRGINIA’S STARTING POSITION
Virginia is the world’s leading data center market: JLARC’s December 2024 report documents that 
Northern Virginia hosts roughly 4,140 megawatts (MW) of operational capacity — more than twice the 
next-largest global market and about 13% of worldwide capacity. JLARC concluded that unconstrained 
expansion could double the Commonwealth’s electricity demand within a decade, requiring roughly 150% 
more generation and 40% more transmission. At the same time, it cautioned that gains in processor and 
cooling efficiency make long-term demand forecasts genuinely uncertain. 

Enormous, concentrated loads, underpinned by uncertain projections, are precisely the conditions the 
Hyperscale Framework is designed to address.

The defining structural fact for Virginia is jurisdictional. Dominion is a vertically integrated utility, so its 
retail rates, distribution, generation planning, and integrated resource plans are regulated by the State 
Corporation Commission (SCC). But its transmission system and participation in the capacity market are 
subject to PJM and federal jurisdiction. Every element below, therefore, has two dimensions: what Virginia 
can legislate directly and what it can influence by directing the SCC to intervene in PJM proceedings. That 
jurisdictional split, more than any single policy gap, shapes Virginia’s implementation pathway.

https://jlarc.virginia.gov/landing-2024-data-centers-in-virginia.asp
https://jlarc.virginia.gov/landing-2024-data-centers-in-virginia.asp
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The next step is to translate the evaluation’s three findings into the framework’s nine elements. The table 

below shows both where Virginia has made progress and what remains unfinished.

Table 2. Where Virginia Stands on Each of the Nine Elements

The “What Was Never Filed” section is perhaps the most consequential row. The system’s largest and most 
concentrated loads operate under legacy agreements that no filed bill addressed, while the enforcement 
mechanisms that determine whether new requirements actually change behavior received little attention. 

POLICY TEST ELEMENT STATUS BASIS IN THE 2025–2026 RECORD

Before approval E1 — Verified Electricity 
Demand Forecasting

Missing Independent verification declined in both 
sessions; it remained optional

E2 — Committed-Capital 
Requirements

Missing No bonds/letters of credit, take-or-pay, 
or stranded-asset allocation; only a 
discretionary cost principle

E3 — Cause-and-Pay 
Interconnection

Missing HB 1393 enacted a cost-allocation 
principle for ≥ 25 MW customers, but was 
amended toward discretionary language 
and narrowed to existing customers

While it runs E4 — Real-Cost Pricing Missing Neither locational nor time-varying rates 
for hyperscale loads advanced

E5 — On-Call Load 
Flexibility

Partial Demand-flexibility programs are directed 
at loads greater than or equal to 25 MW, 
but voluntary; no mandatory curtailment, 
no residential priority

E6 — Scenario-Based 
Planning

Missing IRP rules revised without mandatory 
downside scenarios or a large-load 
reassessment trigger

After the deal E7 — New-and-Matched 
Clean Energy

Missing No additionality/time-matching tied to 
new data center demand

E8 — Community-
Protective Siting 
Standards

Partial HB 153 permitting for loads ≥ 100 MW; 
HB 496 monthly water reporting; cleaner 
Tier IV generators

E9 — Performance-Tied 
Incentives

Missing Approximately $1.6–1.9B annual 
exemption preserved; approximately 
$600M energy tax added; no clawback

Never filed Legacy facilities Unaddressed Nearly every bill applied prospectively; 
the legacy fleet remains untouched

Enforcement Largely 
unaddressed

Studies and reporting rather than 
verification, penalties, ratepayer standing, 
or bounded appeals

https://lis.virginia.gov/bill-details/20261/HB1393
https://virginiamercury.com/2026/04/16/lawmakers-dominion-say-spanbergers-amendments-weaken-bill-to-shift-costs-onto-data-centers/
https://www.whitefordlaw.com/news-events/client-alert-virginia-data-center-tax-reform-key-implications-for-real-estate-developers
https://lis.virginia.gov/bill-details/20261/HB153/text/CHAP0567
https://www.bdlaw.com/publications/environmental-highlights-from-virginias-2026-legislative-session/
https://www.williamsmullen.com/insights/news/legal-news/virginia-budget-creates-new-electricity-consumption-tax-data-centers
https://www.williamsmullen.com/insights/news/legal-news/virginia-budget-creates-new-electricity-consumption-tax-data-centers
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Both issues carry forward as cross-cutting threads throughout the analysis.

Virginia’s discretionary standard to “consider avoiding cost shifts” still leaves room for Cross-Subsidized 
Growth if demand fully materializes, and for Stranded Assets (Partial or Full) if it does not. Given JLARC’s 
warning about forecast uncertainty, partial materialization remains a realistic possibility, with Virginia 
residents bearing the brunt of the financial risk. The roadmap below is designed to steer outcomes 
toward the Hyperscaler Bears Costs column, regardless of how much of the projected demand ultimately 
materializes.

THE DIAGNOSTIC RESULT
The portfolio spans all three policy tests, which can make Virginia appear further along than it actually is. 
The pathway diagnostic corrects that impression. 

Its first gate asks whether the state has Committed-Capital provisions that require bonds or letters of 
credit secured by dedicated infrastructure, with clawbacks on incentives. Virginia has neither. It therefore 
enters the first step in the sequence—the Protect pathway, achievable through legislation and/or executive 
action alone—despite two of the country’s most active data center sessions. Legislative activity has moved 
across the life cycle faster than Virginia has completed the first and most accessible stage of the sequence, 
Protect.

THE VIRGINIA PATHWAY
Virginia’s legislature meets in alternating odd-year “short” sessions and even-year “long” sessions (2026, 
2028, 2030), which carry the budget and are the most natural windows for the fiscal and incentive items. 
That means that in 2027, the ability to enact new legislation with significant budget implications, as many 
of our pathway elements do, is partially constrained. Nevertheless, in the near term, Virginia has the 

PATHWAY PRIORITY ELEMENTS WHAT IT ACHIEVES

Protect E2 (Committed-Capital); 

E9 (Performance-Tied Incentives); enabling 
appropriation for verification capacity; immediate 
SCC intervention in PJM (no legislation needed)

Puts developer capital at risk ahead of 
ratepayer dollars; conditions the tax 
exemption on delivery; seeds the Build 
pathway; activates Virginia’s most 
underused lever

Build E1 (Verified Demand Forecasting); 

E3 (Cause-and-Pay); 

E6 (Scenario-Based Planning); 

E5 (upgrade to mandatory On-Call Load 
Flexibility); 15–20% concentration threshold

Makes the Protect provisions administrable; 
catches concentrated load before it becomes 
a PJM emergency; converts a voluntary 
program into a standing reliability asset

Deliver E4 (Real-Cost Pricing); 

E8 (strengthened Community-Protective Siting); 

E7 (New-and-Matched Clean Energy)

Aligns operations to real grid conditions; 
closes the clean-energy and siting gap before 
the JLARC-projected demand doubling 
locks in

https://www.multistate.us/insider/2026/3/30/virginia-lawmakers-pass-15-data-center-bills-as-tax-exemption-fight-looms
https://www.multistate.us/insider/2026/3/30/virginia-lawmakers-pass-15-data-center-bills-as-tax-exemption-fight-looms
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opportunity to enact a comprehensive suite of protective policies from all three pathways. 

Table 3. Virginia’s Comprehensive Protect, Build, Deliver Priority Structure

PHASE 1 — PROTECT: COMPLETE THE FOUNDATIONS THE OTHER PATHWAYS 
DEPEND ON
The 46 bills carried over from 2026 mean the 2027 session opens already loaded. Lawmakers’ task is to 
impose order on that docket rather than add to its volume. The first move is not novel legislation but the 
completion of the foundations Virginia skipped. 

Committed-Capital Requirements (E2) should be the priority. The package should establish a large-load 
rate class above a defined threshold; require a bond or letter of credit to secure dedicated infrastructure 
before construction begins; incorporate take-or-pay provisions into interconnection agreements; and 
establish a stranded-asset recovery hierarchy that reaches the developer before the general rate base. 
Texas’s SB 6 provides a useful model: its large-load financial-security requirement, cost-causation charges, 
and protections against stranded infrastructure translate directly to Virginia and do not depend on an 
energy-only market.

Performance-Tied Incentives (E9) should be the companion measure and the lowest-friction opportunity 
available. The evaluation found that Virginia preserved the exemption without conditions and adopted 
no clawback. The 2028 budget session provides an opportunity to attach load-commitment maintenance 
requirements and clawbacks when the exemption comes up for renewal, while also assessing whether the 
new roughly $600 million energy consumption tax is delivering the public benefit it is meant to secure. 
The fiscal stakes justify the effort: the sales-and-use exemption is Virginia’s single largest economic-
development expense, with roughly five companies receiving 82% of the benefit. Conditioning an incentive 
already up for renewal is the mechanism least vulnerable to contract claims.

Two additional moves should begin alongside these bills. 

First, Virginia should establish the capacity it will need for the Build pathway. The General Assembly 
should appropriate funding and establish a mandate for an independent demand-verification function, 
either within the SCC or as a standalone office. That capacity will take time to build and therefore should 
begin in 2027, even if the full Build pathway comes later.

Second, Virginia should use its existing PJM leverage more aggressively. This requires no new legislation: 
the General Assembly can direct the SCC to intervene actively in PJM proceedings on interconnection, 
transmission planning, and capacity. For a state within PJM, this is among the most significant immediate 
tools available — and one that remains underused. The timing is particularly important. In the 2026 
cycle, PJM failed to meet its reserve-margin target for the first time in the capacity market’s history; its 
independent market monitor identified data center load as a direct driver of the resulting shortfall; and 
PJM’s board has since proposed curtailing large loads that arrive without their own power supply. Virginia 
should ensure that its interests are represented as those market rules evolve.

Finally, Virginia should begin addressing its legacy load in 2027 using the least disruptive of the three 
mechanisms identified in the Applying Requirements to Legacy Agreements table of the Vision paper 
(reproduced here in the appendix): apply existing rules whenever an existing facility seeks something new 
— whether an expansion, new infrastructure, or renewal of an incentive. This creates a practical point of 
leverage over legacy facilities without reopening existing agreements wholesale.

https://www.multistate.us/insider/2026/3/30/virginia-lawmakers-pass-15-data-center-bills-as-tax-exemption-fight-looms
https://www.multistate.us/insider/2026/3/30/virginia-lawmakers-pass-15-data-center-bills-as-tax-exemption-fight-looms
https://www.mcguirewoods.com/client-resources/alerts/2025/7/texas-senate-bill-6-significantly-expands-regulatory-oversight-over-large-loads-in-ercot/
https://www.williamsmullen.com/insights/news/legal-news/virginia-budget-creates-new-electricity-consumption-tax-data-centers
https://www.williamsmullen.com/insights/news/legal-news/virginia-budget-creates-new-electricity-consumption-tax-data-centers
https://thecommonwealthinstitute.org/tci_blog/virginia-data-center-tax-exemption/
https://thecommonwealthinstitute.org/tci_blog/virginia-data-center-tax-exemption/
https://thecommonwealthinstitute.org/tci_blog/virginia-data-center-tax-exemption/
https://www.utilitydive.com/news/pjm-capacity-auction-price-cap-reserve-shortfall/825282/
https://www.utilitydive.com/news/pjm-capacity-auction-price-cap-reserve-shortfall/825282/
https://www.utilitydive.com/news/pjm-capacity-energy-market-reliability-monitoring-analytics/814647/
https://www.utilitydive.com/news/pjm-capacity-energy-market-reliability-monitoring-analytics/814647/
https://www.utilitydive.com/news/pjm-board-backstop-capacity-auction-data-center-curtailment/826347/
https://www.utilitydive.com/news/pjm-board-backstop-capacity-auction-data-center-curtailment/826347/
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PHASE 2 — BUILD: THE INSTITUTIONAL CAPACITY THAT MAKES PROTECT’S 
PROVISIONS ADMINISTRABLE AND DELIVER’S REFORMS FEASIBLE
With verification capacity funded, Verified Electricity Demand Forecasting (E1) can come online. It 
would require an independent audit of developer forecasts against engineering feasibility, comparable-
facility benchmarks, and conservative downside scenarios before a forecast is included in an IRP or 
interconnection agreement. It should also establish a feedback loop to compare forecasts with actual load 
and maintain a public record of the associated grid costs. E1 comes first deliberately: it makes the figures 
underlying E2’s take-or-pay requirements enforceable rather than nominal and gives E6’s scenario-based 
planning a verified baseline against which to test future demand.

Cause-and-Pay Interconnection (E3) would turn the discretionary cost-allocation language in HB 
1393 into a binding rule. The framework would require a developer-funded pre-application grid-impact 
study, assign upgrade costs to the customer driving them, and establish minimum-use commitments. 
The jurisdictional split should remain explicit: distribution-side upgrades can be assigned directly under 
SCC authority, while transmission-side costs would be addressed through the SCC’s intervention in PJM 
proceedings.

Scenario-Based Planning (E6) would require analyzing a downside scenario (in which load projections 
do not materialize) in every IRP, an accelerated IRP update when large-load additions exceed a defined 
threshold, and a rule that no new generation or transmission commitment is approved unless it remains 
viable under the downside case. The Vision paper’s 300-MW annual trigger provides a reasonable starting 
point for a market of Virginia’s size. Together, these requirements address the two developments that 
make the planning gap increasingly consequential: PJM’s worsening reserve-margin pressure and JLARC’s 
explicit warning about forecast uncertainty.

On-Call Load Flexibility (E5) would convert the voluntary 25-MW demand-flexibility program enacted 
in 2026 into a mandatory requirement for facilities above a defined threshold. Enrollment would include 
tested curtailment protocols, priority curtailment ahead of residential customers, and penalties calibrated 
to exceed the value of the load a facility fails to shed. Because effective E5 implementation depends on 
protocols coordinated with the grid operator, the SCC and Dominion should work with PJM to establish 
those protocols before the requirement takes effect.

Virginia should also add a concentration trigger that any legislature can adopt without waiting for a broader 
market redesign. This would direct the SCC to flag any interconnection application that represents more 
than 15–20% of local peak demand for mandatory independent review before approval. This would create 
an early-warning mechanism for the concentrated-load risk that runs through the entire framework.

PHASE 3 — DELIVER: THE REFORMS THAT REST ON BOTH FOUNDATIONS
Real-Cost Pricing (E4) is where Virginia’s PJM membership becomes an asset. Wholesale nodal prices 
already operate across PJM; the remaining gap is translating those prices into retail rates. This element 
would require large loads to face locational and time-varying price signals rather than a flat rate, with 
reviews on a defined schedule. Because retail rate design for a vertically integrated utility is the framework’s 
most technically complex element, E4 should be developed deliberately through an adequately resourced 
process that builds on the work produced in the Build pathway.

Community-Protective Siting Standards (E8) would build on protections Virginia has already enacted 
rather than starting from scratch. The evaluation credited Virginia with enacting HB 153, which establishes 

https://lis.virginia.gov/bill-details/20261/HB1393?utm_source=chatgpt.com
https://lis.virginia.gov/bill-details/20261/HB1393?utm_source=chatgpt.com
https://lis.virginia.gov/bill-details/20261/HB1393?utm_source=chatgpt.com
https://www.whitefordlaw.com/news-events/client-alert-virginia-data-center-tax-reform-key-implications-for-real-estate-developers?utm_source=chatgpt.com
https://www.whitefordlaw.com/news-events/client-alert-virginia-data-center-tax-reform-key-implications-for-real-estate-developers?utm_source=chatgpt.com
https://www.whitefordlaw.com/news-events/client-alert-virginia-data-center-tax-reform-key-implications-for-real-estate-developers?utm_source=chatgpt.com
https://lis.virginia.gov/bill-details/20261/HB153/text/CHAP0567?utm_source=chatgpt.com
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permitting requirements for loads of 100 MW or more, HB 496, which adds water-use reporting, and 
requirements supporting cleaner Tier IV generators. This phase would combine those measures into a 
comprehensive siting standard: a mandatory grid-impact study, ratepayer-risk assessment, and site-
alternatives analysis would become conditions of interconnection above a defined threshold, culminating 
in an on-the-record SCC decision after public comment.

New-and-Matched Clean Energy (E7) would follow, or proceed alongside, E8 because siting decisions 
determine whether additional clean supply is physically feasible at a given location. The requirement 
should be based on additionality: new, deliverable generation rather than unbundled credits. Compliance 
would phase in through hard milestones — for example, 50% by year three, 80% by year seven, and 100% 
by year ten — with a shift from annual to hourly matching once metering thresholds are met. A narrow, 
time-limited variance could apply to genuinely constrained sites. Compliance should also be tied to the E9 
exemption, closing the link between incentives and clean-energy procurement that the evaluation found 
was missing.

CROSS-CUTTING THREADS
Legacy facilities are Virginia’s largest single lever and the clearest omission in the evaluation. The roughly 
4,140 MW already in operation predates these requirements, so the system’s largest and most concentrated 
loads are also among its least regulated. No filed bill reached them. Even the 2026 siting law exempts 
sub-100-MW expansions of already approved facilities, leaving existing sites a path to grow substantially 
without new review. The renewal and new-request mechanisms in the Applying Requirements to Legacy 
Agreements table can begin immediately. A stronger option is a fixed compliance deadline requiring all 
large existing facilities to meet demand-response, financial-assurance, and clean-energy requirements. A 
demonstrated reliability event could provide the policy basis for such a schedule: PJM’s reserve-margin 
failure and its board’s proposal to curtail unsupplied large loads establish a clear reliability rationale, 
analogous to a compliance schedule for industrial emitters following an air-quality violation.

Enforcement must be built into every statute. The evaluation found that most enacted measures created 
studies, reporting requirements, or future proceedings while saying little about verification, penalties, 
ratepayer standing, or procedural delay. These are the details that determine whether a requirement 
actually changes behavior. Every bill in this sequence should answer four enforcement questions: Who 
verifies compliance, and how? What penalties make noncompliance more costly than compliance? What 
standing and compensation mechanisms do ratepayer advocates have? And can appeals be used to delay 
implementation?

The fiscal architecture sits upstream. Because the exemption and energy tax are budget measures, even-
year sessions provide the clearest opportunity to attach E9’s clawback conditions and assess whether the 
roughly $600 million energy-consumption tax — capped, temporary, and scheduled to expire in 2028 
— is producing the public benefits it was intended to secure. The regulatory framework described here 
works through the utility process; the fiscal tools for evaluating the exemption itself are addressed in the 
forthcoming fiscal guide in this series. The two are designed to work together.

SEQUENCING
Virginia’s temptation, given its legislative energy, will be to reach for the visible Deliver elements, such 
as clean-energy matching and locational pricing, before the quieter foundations are in place. But the 
dependencies point in the opposite direction. Verified Baselines (E1) Real-Cost Pricing (E4) cannot reliably 

https://www.bdlaw.com/publications/environmental-highlights-from-virginias-2026-legislative-session/?utm_source=chatgpt.com
https://virginiamercury.com/2026/02/20/halfway-through-the-2026-legislative-session-theres-still-no-consensus-on-data-center-bills/?utm_source=chatgpt.com
https://virginiamercury.com/2026/02/20/halfway-through-the-2026-legislative-session-theres-still-no-consensus-on-data-center-bills/?utm_source=chatgpt.com
https://www.utilitydive.com/news/pjm-capacity-auction-price-cap-reserve-shortfall/825282/?utm_source=chatgpt.com
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price demand, and Committed-Capital (E2) take-or-pay obligations rest on unverified forecasts. Siting 
Standards (E8) must precede or accompany New-and-Matched Clean Energy (E7). Otherwise, additionality 
requirements could be imposed on sites where the necessary clean supply cannot be delivered. Scenario-
Based Planning (E6) is only meaningful when there is verified demand against which to test downside 
cases. And On-Call Load Flexibility (E5) cannot become operational until its curtailment protocols are 
settled with PJM.

The implication is straightforward: Protect can be completed in a single 2027 session, but most Deliver 
elements require Build elements to operate effectively, so these dependencies should be designed in 
omnibus policy packages accordingly.

WHAT THIS ACHIEVES AND THE LESSON BEYOND VIRGINIA
Run in sequence, this roadmap turns Virginia’s scattered two-session output into a coherent framework 
that spans all three policy tests within the Deliver pathway’s horizon—before the demand doubling JLARC 
projected is locked into 30-year infrastructure. It does so without forcing Virginia to choose between 
hosting data centers and protecting ratepayers. States with comparable requirements continue to attract 
hyperscale investment; what changes is not the volume of investment, but the terms on which it occurs.

As other states confront the same surge of overlapping proposals, the portfolio lens can show them, as it 
does here for Virginia, that legislative volume is not the same as comprehensive coverage. The pathway lens 
adds the next lesson: comprehensive coverage is not a completed foundation, and the order of enactment 
is itself a policy choice. Reading a docket by life-cycle stage reveals where the gaps are. Sequencing the 
response by institutional feasibility — Protect, Build, Deliver — closes those gaps before the commitments 
that create them are made.

Photo source: mcall.com
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Appendix
Applying Requirements to Legacy Agreements

MECHANISM WHEN TO USE IT WHAT IT REQUIRES THE DEFENSIBLE ARGUMENT

Update the 
rules at contract 
renewal

A legacy agreement is 
expiring or coming up for 
renegotiation

The facility must meet 
current standards as a 
condition of renewal (i.e., 
financial commitments, 
demand response 
enrolment, and clean energy 
requirements) from the new 
agreement date forward

The agreement was always 
going to be renegotiated. 
This simply ensures the 
new terms reflect what is 
now required of everyone 
else

Apply current 
rules when a 
facility asks for 
something new

An existing facility wants 
to add load, requests new 
infrastructure, or applies 
to renew an incentive

Current standards apply to 
the change being requested; 
for example, a facility asking 
for a 50 MW expansion is in 
the same position as a new 
applicant for that increment 
of capacity

The facility is already 
in front of the regulator 
seeking approval 

Set a compliance 
deadline for all 
large existing 
facilities

Applied across all facilities 
above a defined size 
threshold, regardless of 
whether they are seeking 
anything new

A fixed schedule by which all 
large existing facilities must 
meet demand response, 
financial assurance, and 
clean energy requirements, 
with defined financial 
penalties for missing 
milestones

A reliability event or 
demonstrated ratepayer 
harm has created the 
political conditions for 
direct intervention. This 
is analogous to air quality 
compliance schedules for 
industrial emitters



TAMING DATA CENTER TURMOIL: POLICY PATHWAYS TO PROTECT THE PUBLIC AND DELIVER LASTING BENEFITS 28

Glossary
Additionality. The requirement that clean energy credited toward a compliance obligation come from 
generation that would not otherwise have been built. A project is additive if its commercial operation date 
falls after the compliance obligation was established, it is physically deliverable to the load’s grid zone, 
and it has not been counted toward another customer’s obligation. Additionality is the defining feature of 
Element 7 (New-and-Matched Clean Energy), which the framework uses to distinguish it from unbundled 
credits.

Behind-the-meter generation. Generation is located on the customer’s side of the utility meter and is not 
connected to the bulk power grid. For example, solar panels on a data center roof. It reduces a facility’s net 
grid consumption but is not directly dispatchable by the grid operator, and it can count toward Element 7’s 
additionality requirement only if it meets the commercial operation date threshold.

BYONCCE (Bring Your Own New Clean Capacity and Energy). A clean-supply model requires data 
centers to demonstrate that their consumption is met by new, additive clean energy physically deliverable 
to their grid location. It is among the most demanding additionality standards enacted to date and a real-
world reference point for Element 7.

Capacity market. A market operated by an RTO/ISO in which resources are paid to be available to meet 
forecast peak demand plus a reserve margin. Participation in PJM’s capacity market is FERC-jurisdictional, 
so a state such as Virginia can influence it only by directing its utility commission to intervene in PJM 
proceedings. PJM’s failure to meet its reserve-margin target in the 2026 cycle — attributed in part to data 
center load — recurs throughout the case study.

Cause-and-Pay Interconnection (Element 3). The framework element assigns the cost of grid upgrades 
to the customer whose interconnection drives them, relying on a developer-funded pre-application grid-
impact study and minimum-use commitments. It distinguishes distribution-side upgrades (assignable 
directly by the state commission) from transmission-side costs (pursued through RTO/ISO proceedings). 
Operates Before It’s Approved; part of the Build pathway.

Clawback. A contractual or statutory mechanism that lets a government recover incentive benefits already 
granted when a developer fails to meet its commitments. A meaningful clawback is what separates an 
enforceable Performance-Tied Incentive (Element 9) from a subsidy paid regardless of delivery; the 
framework treats an incentive without one as incomplete.

Commercial operation date. The date a generating facility begins commercial operation. Used in 
additionality tests to establish whether a project is new (commercial operation date after a defined 
threshold) or existing (before it).

Committed-Capital Requirements (Element 2). The framework element requires a developer’s own 
capital to be placed at risk ahead of consumer dollars, through mechanisms such as bonds or letters of 
credit, take-or-pay contracts, cost-responsibility agreements, and stranded-asset allocation rules. The bond 
or letter-of-credit instrument is often called “financial assurance” and is a component of this element, not 
a separate one. Operates Before It’s Approved; part of the Protect pathway.

Community-Protective Siting Standards (Element 8). The framework element ensures that communities 
hosting hyperscale infrastructure have meaningful protections and a role in the approval process. For 
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example, a mandatory grid-impact study, a ratepayer risk assessment, and a site-alternatives analysis as 
conditions of interconnection, culminating in an on-the-record decision after public comment. Operates 
After the Deal Is Done; part of the Deliver pathway.

Concentration threshold (concentration trigger). A rule directing the utility commission to flag for 
mandatory independent review any interconnection request representing more than a defined share of 
local peak demand (the case study suggests 15–20%). It serves as an early-warning mechanism for the 
concentrated-load risk that runs through the framework.

Curtailment. The reduction of electricity consumption in response to a grid-operator signal. Under 
Element 5 (On-Call Load Flexibility), mandatory curtailment requires an enrolled facility to shed a specified 
amount of load within a defined response time during grid stress, ahead of any residential curtailment, 
with penalties calibrated to exceed the value of the load the facility fails to shed.

Direct-Action provisions. Enforcement provisions that give ratepayer advocates standing to intervene 
directly in compliance proceedings rather than relying on agency discretion alone. The framework treats 
them as a more durable remedy and one of the four enforcement questions every element must answer.

FERC (Federal Energy Regulatory Commission). The federal agency with jurisdiction over wholesale 
electricity markets, interstate transmission, and interconnection to the bulk power grid. Its jurisdiction is 
the primary reason states must seek certain protections by participating in RTO/ISO proceedings rather 
than through legislation alone.

Hyperscale data center. A very large data center campus whose electricity demand can rival that of a small 
city and whose arrival can reshape infrastructure plans and trigger decades-long investment. Governing the 
scale, magnitude, and concentration of hyperscale demand is the problem the framework’s nine elements 
are built to address.

Integrated Resource Plan (IRP). A utility’s long-term plan for meeting demand through a mix of generation, 
transmission, distribution, and demand-side resources, typically filed with the state commission every 
three to five years and used to justify infrastructure investment. Element 6 (Scenario-Based Planning) 
requires accelerated IRP updates and a mandatory downside scenario.

JLARC (Joint Legislative Audit and Review Commission). Virginia’s legislative oversight agency. Its 
December 2024 report documented the scale of Northern Virginia’s data center market and warned that 
unconstrained expansion could roughly double the Commonwealth’s electricity demand within a decade, 
while cautioning that efficiency gains make long-term forecasts genuinely uncertain — the combination 
the framework is designed to manage.

Legacy agreements (legacy facilities). Existing data center facilities and the contracts governing them that 
predate current requirements. Because new rules typically apply only prospectively, the system’s largest 
and most concentrated loads can fall outside the framework; the appendix sets out three mechanisms — 
renewal, new-request, and a fixed compliance deadline — for bringing them within it.

Locational marginal pricing (LMP). A wholesale pricing method that sets the price of serving an additional 
unit of load at a specific grid location, reflecting transmission congestion. LMP is the nodal signal that 
Element 4 (Real-Cost Pricing) seeks to translate into retail rates for large loads.

New-and-Matched Clean Energy (Element 7). The framework element requires that new demand be met 
by new, deliverable clean generation rather than by unbundled credits, phased in through hard milestones 
and a shift from annual to hourly time matching once metering thresholds are met. Operates After the Deal 
Is Done; part of the Deliver pathway.
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On-Call Load Flexibility (Element 5). The framework element requires large loads to reduce consumption 
on demand when the system is under stress — through enrollment in tested curtailment protocols, priority 
curtailment ahead of residential customers, and penalties exceeding the value of unshed load. Effective 
implementation depends on protocols coordinated with the grid operator. Operates While It Runs; part of 
the Build pathway.

Performance-Tied Incentives (Element 9). The framework element conditions public subsidies on actual 
delivery and allows the government to recover benefits through a clawback when commitments are not 
met. Operates After the Deal Is Done, yet sits in the Protect pathway because it can be established through 
direct legislation.

PJM. The regional transmission organization that operates the wholesale grid and markets across much of 
the Mid-Atlantic, including Virginia. Its planning, transmission, and capacity-market decisions are within 
FERC’s jurisdiction, so states within it influence outcomes chiefly by directing their utility commissions to 
intervene in PJM proceedings.

Public Utilities Commission (PUC). The state agency that oversees investor-owned utilities, approves 
rate cases, and sets interconnection terms. Its name varies by state — Virginia’s is the State Corporation 
Commission (SCC). Framework elements generally require statutory direction to the commission rather 
than commission action alone.

Real-Cost Pricing (Element 4). The framework element requires large loads to face locational and time-
varying prices that reflect the costs they impose on the system, rather than a flat rate. Because retail rate 
design for a vertically integrated utility is technically demanding, it is placed last in the sequence. Operates 
While It Runs; part of the Deliver pathway.

Renewable Energy Certificate (REC). A tradable instrument representing the environmental attributes of 
one megawatt-hour of renewable generation. Unbundled RECs transfer accounting credits only, without 
guaranteeing consumption of renewable electricity; Element 7 prohibits them from satisfying its clean-
energy requirement.

Reserve margin. The cushion of generating capacity a grid operator maintains above forecast peak demand 
to preserve reliability. PJM’s failure to meet its reserve-margin target for the first time in the 2026 capacity 
cycle — with data center load identified as a direct driver — supplies much of the urgency behind the Build-
pathway reforms.

RTO/ISO (Regional Transmission Organization / Independent System Operator). An organization that 
coordinates a multi-state grid and operates its wholesale markets under FERC jurisdiction while states 
retain authority over distribution, retail rates, and siting. Examples include PJM, MISO, SPP, and NYISO. 
This state/federal boundary shapes which protections a state can legislate and which it must pursue 
through market proceedings.

Scenario-Based Planning (Element 6). The framework element requires infrastructure decisions to be 
tested against the possibility that projected demand falls short — through a mandatory downside scenario 
in every IRP, an accelerated update when large-load additions exceed a defined trigger, and a rule that no 
new commitment is approved unless it remains viable under the downside case. Operates While It Runs; 
part of the Build pathway.

Stranded asset. Infrastructure built to serve a specific load becomes economically unproductive when 
that load exits or materially reduces consumption. Absent cost-responsibility agreements and Committed-
Capital provisions (Elements 2 and 3), stranded-asset costs are recovered from remaining ratepayers 
through higher rates.
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Take-or-pay contract. A contract requiring the buyer to pay for a contracted quantity of capacity or energy, 
whether or not it is consumed. As a Committed-Capital mechanism (Element 2), it obliges a developer to 
pay for contracted grid capacity even if actual load falls short — most enforceable when the contracted 
figure rests on the verified baseline produced by Element 1.

Tier IV generator. A backup generator meeting the most stringent (Tier 4) EPA emissions standard for 
non-road engines. Virginia’s siting measures encourage cleaner Tier IV units, which the framework treats 
as part of Community-Protective Siting Standards (Element 8).

Time matching. A clean-energy standard requires that clean supply be delivered in the same period it is 
consumed, rather than averaged over a year. Hourly matching requires a clean supply for every hour of 
operation; Element 7 phases it in once metering and market-infrastructure thresholds are met.

Verified Electricity Demand Forecasting (Element 1). The framework element requiring an independent 
audit of developer demand forecasts — against engineering feasibility, comparable-facility benchmarks, 
and conservative downside scenarios — before a forecast enters an IRP or interconnection agreement, 
together with a feedback loop comparing forecasts to actual load. It produces the verified baseline that 
makes take-or-pay obligations (Element 2) and downside testing (Element 6) enforceable. Operates Before 
It’s Approved; part of the Build pathway.

Vertically integrated utility. A utility that owns generation, transmission, and distribution and serves 
retail customers under commission-regulated rates, rather than operating in a restructured, competitive-
retail market. Virginia’s Dominion Energy is vertically integrated and regulated by the SCC, even as its 
transmission and capacity-market participation fall under PJM and FERC.
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